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Court of Appeals of the District of Columbia 


No. 4497. 

Andrew W. Mellon, Appellant, 

vs. 

Charles B. Brewer. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 71266 

Charles B. Brewer, Plaintiff, 

vs. 

Andrew W. Mellon, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the city of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were hied and proceedings h.ad, in the above-entitled 
cause, to wit: 

1 Filed March 3, 1926. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 71266 

Charles B. Brewer, Plaintiff, 

vs. 

Andrew W. Mellon, Defendant. 

Declaration — Libel. 

The plaintiff, Charles B. Brewer, sues the defendant, 
Andrew W. Mellon, for that, wliereas, before and at the 
time of the committing by the defendant of the grievances 
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hereinafter mentioned, plaintilT was a ])ers()n of i^ood name 
and rej)nlation in tlie District of (\*luml)ia and elsewliere in 
the United States, and was and had l)i‘en foi* ahoiit twenty- 
nine years an em])loyee and olhecr of tlie (JovernnKnit of 
the United States (d* America, havin'^ s(‘rved in the ca¬ 
pacities of assistant di’aftsman, draftsman and chi(‘f drafts¬ 
man in the Xavy D(‘partnH‘nt of the United States, technical 
assistant in the Xavy J)(‘partment assiuned to duty with 
the Department of Justice, Attorney in the Dej)artment of 
Justice, and Special Assistant to the Attorney (JeiHM’al of 
the United States, which latter (Jlice he luJd from on or 
about the oth day of Se])teml)er, A. D. llt'Jl, until the Jlst 
day of .March, A. D. IJlio, and at tln' time of and prior to 
the committing’ bv the defendant of the said several i^riev- 
ajices liereinaftiT mentioned, plaintiff, both as an indi¬ 
vidual and as a ])nblic olliccM’ as afor(*said, was d(‘servedly 
held in (‘stetun by his neighbors, acquaintanci'S and asso¬ 
ciates and also bv those with whom he came in contact in 
the ])erformance t)f his diitii's as such (lovernment emj)loyee 
and ollicer as aforesaid, and by faithful, c(niscientious, loyal 
and honest peiforinanci* of his duties as a (Jovernment em- 
j)loyee and ollicer as afort'said lu‘ had deservedly nained 
and ac<iuir(‘d the contideiici*, tiaist, est(‘em and respect 
2 of his su))erioi* (Jlicers and was esteemed and con¬ 
sidered by them and all others as a patriotic, honest, 
faithful, trustworthv and conscitnitions individual and eni- 
j)loyee and olliciM’ of the (Jovinaiment and public sei’vant, 
wherebv and because whereof he received and was 
paid a salary and conijanisation from the United States 
Governnuuit for his said services of, t(*-wit, the sum of 
$5,000 ])er yi‘ar, and wh(‘reby and because whereof he was 
entrusted with and assiniuul to duties and tasks of an im¬ 
portant charact(‘r, scope and (‘Xtent, and, on or about, to-wit, 
the month of March, A. 1). IILM, he was assigned to and (*n- 
trusted with the investii^ation, in tin* 'hreasury Depart¬ 
ment of the United States and elsewhere, of su})poscd 
fraudulent duplications and other frauds in the counter¬ 
feit inu’, copyiiiii’, falsitication, sale aiul disposal of bonds 
and other securities of tin* United states, and other instru¬ 
ments aiul writings evidencing the public indebtedness of 
the United States, and on or about the Dth day of June, 
A. D. 1924, the plaintitY was assigned as counsel for the 
Select Committee to investigate the prei)aration, distribu- 
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tioii, sale, payment, retirement, surrender, cancellation and 
destruction of (jovernmeiit bonds, and other securities, ap¬ 
pointed j)ursuant to House Kesolution Xo. 2‘U, of the 
House of Kepresentatives of the OSth Congress of the 
United States, in which capacity plaintilf served until the 
expiration of said committee on March 4, 1925; and as a re¬ 
sult and because of said assignment to make said investiga¬ 
tion in the Treasury l)e])artment and elsewhere as afore¬ 
said, and in pei-forming, discharging and carrying out his 
duties as aforesaid, ])laintiff made and caused to be made 
an extensive, exhaustive and far-reaching investigation of 
said alleged irregularities, du])lications, frauds and crimes 
and as a result and because ther(‘of plaintiff also ])repared 
and submitted, as was his duty so to do, at various times, 
in writing, rei)orts to the President of the United States, 
and to the Attorney (Jeneral of tlie Ignited States, his su- 
j)erior oHicers, and particulai'ly a r(*))oi‘t to the Attorney 
(icneral of the United States dated, on, to-wit, the 
5 15th day of January, A. 1). 1924; and the said Com¬ 
mit te(‘ of Congress, on, to-wit, the 2d day of March, 
A. I). 1!)25, submitt(‘d a ]‘e])oi‘t to the House of Kepresent¬ 
atives of the United Stat(‘s on its investigation made pur¬ 
suant to the authority of th(‘ said House Kesolution, as was 
the dutv of said Committee so to do. 

In the said reports submitted by ])laintirf as aforesaid, 
and particularly said i'(‘port of January 15, 1924, plaintiff 
comment(‘d, fairly and impaiJially and without bias, prej¬ 
udice, distortion oi' malict*, upon the facts and circumstances 
discJosed by the evidence discovei*(‘d, ])roduced and obtained 
by him in and as a j*esult of his said investigation, and 
plaintitf set forth faithfully, impartially and truly, to the 
best of his abilitv, the substance and effect of the evidence 
so discovered, ])roduced and obtained by him as aforesaid, 
and fairly, honestly and in good faith ])resented and offered 
in the pro])er, lawful and conscientious discharge of his 
said duties, to his superior oflicei’s, the conclusions reached 
and foi-med by him as the result of a cand'ul, painstaking 
and unprejudiced study and considerati()n of such evi¬ 
dence and all of the same, and the conclusions and recom¬ 
mendations so made and set forth ])y plaintilT in his said 
reports were his honest and sincere opinions, convictions, 
beliefs, conclusions and recommendations so formed, 


2—4497a 


4 


ANDREW W. MELLON VS. CHARLES B. BREWER 


reacliod, made and induced ])y and because of Ids said in¬ 
vest ia:ation as aforesaid. 

And in tlio performance of Ids duti(*s as counsel to said 
Committee as aforesaid j)laintitT carefully, impartially and 
honestly j)resented and exhibited to said Committee the evi¬ 
dence* so discovered, [)roduced and obtained by him as afore¬ 
said, and such additional evidence and information as he 
was able to obtain durin<i: the ])roceedin.i;:s of said commit¬ 
tee, and faithfully, honestly and im])artially assisted said 
Committee in the discovery, j)roduction and obtainance of 
additional evidence, testimony and infoiniation, and in all 
things plaintitT honestly, impartially and conscientiously 
j)erformed and discharged to the b(*st of his ability 
4 his duties as counsel for said Committee as afore¬ 
said, and did not influence or attem])t to influence the 
said (’ominittee to make an imju'oper, dishonest or unfair 
report, but on the contrary ])laintitT sought only to have 
the said (’ommittee make and render a rt‘port in accord¬ 
ance with the evidence and the facts pi*esent(‘d to and con- 
sider(‘d by the said (’ommittee, and jilaintilV did not with¬ 
hold from the said Committee anv facts, evidence or in- 
formation in his possession, or known to him, i*(‘lating to 
the subject-matter of the investigation of said Committee, 
but on the contrary plaintiff ])resented all of the facts, 
evidence and information known to him or in his possession 
to the said (’ommittee, and in all things fully, faithfully 
and conscientiously, to the best of his ability, discharged 
and ])erformed his duties as counsel for the said Commit¬ 
tee as aforesaid. 

Yet the defendant, well knowing the ])remises, but con¬ 
triving and wrongfully and maliciously intending to injure 
the ])laintitY in his good name, fame, credit and re])Utation 
and to bring him into ])ublic scandal, infamy and disgrace 
with and amongst all his neighbors, superior officers and 
associates and other good and worthy ]H‘rsons, and to vex, 
harass, oppress, im])overish and wholly ruin the ])laintilY 
as a faithful, conscientious, upright and honorable citizen 
and public officer and em])loyee of the United States as 
aforesaid; to injure him in his em])loyment, ])rofession and 
vocation, and to bring him into ])ublic contempt, ridicule, 
distrust and hatred, did, on or about the 3d day of March, 
A. D. 1925, falsely, wrongfully, wickedly and maliciously, 
compose and cause to be composed, of and concerning plain- 
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tiiY individually and of and eoncerning plaintiff as a public 
officer and employee as aforesaid, a certain false, scan¬ 
dalous, malicious, and defamatory libel in the form of a 
letter addressed to the l^resident of the United States of 
America, which the said defendant published and caused to 
be published, in the District of Columbia, and elsewhere, by 
sending copies thereof to certain newspai)ers ])rinted and 
published in the District of (\)lnmbia and elsewhere 
5 and particularly to the newspapers known as the 
Evening Star, the Washington Times and the Wash¬ 
ington Post, all printed and ])iiblished at Washington, Dis¬ 
trict of Columbia, and to the newspaper known as the New 
York Times, ])rinted and ])nblished at the C^ity of New 
York, in the State of N(*w York, all of which newspapers 
have large and extensive circulations in the District of Co¬ 
lumbia, the State of New York, and elsewhere in the United 
States, all of which said in‘wspai)ers ])rinted and jjublished 
the said letter of didVaidant in whole or in part, and par¬ 
ticularly the ])art hereinaftiu* moiv i)articnlarly mentioned 
and referred to, which said lett(*r was in words and figures 
as follows, to-wit: 


“Treasury Department, Office of the Secretary. 


“^Iy Dear Mr. President: 


March 3, 1925. 


There has been submitted to (^ongress a majority report 
of the Special Committee a])])ointed under House Resolu¬ 
tion 231 (fiSth Congress, first session), to investigate matter 
relating to (Jovernment bonds. One member of the com¬ 
mittee, Representative Strong of Kansas, has filed a minor¬ 
ity report, expressing complete disagreement with the com¬ 
mittee’s findings. The Chairman of the committee, Repre¬ 
sentative McFadden of Pennsylvania, has filed a separate 


report. 

“The committee’s report, for the most part, is hardly 
niore than a re])etition of charges made by Mr. Charles B. 
Brewer, a special assistant to the Attorney General, in a 
report to the Attorney General dated January 15, 1924. 
Mr. Brewer’s charges were, in turn, substantially a repeti¬ 
tion of charges made in 1920 by Mr. J. W. ^NteCarter, former 
Assistant Register of the Treasury under the Democratic 


6 


ANDREW W. MELLON VS. CHARLES B. BREWER. 


administration. Tliese charges arc familiar to yon, to mem¬ 
bers of (V)ngrcss and to the public generally. I shall not 
repeat them in this communication. Briefly, they allege that 
fraud has existed in connection with (lovernmeiit bonds. 

“When the charges were made by Mr. McCarter, 
G in 11)20, Secretary Ilonston thoronghlv investiirated 
them and publicly stated in two letters, dated Se])- 
temher 28, 1020, that they were without foundation. 

“Mr. McCarter again jireseiited his charges, in April, 
1021, to a Member of (’ongress, hv whom thev were referred 
to the I)ei)artmeiit of Justice. It was at this time that Mr. 
(Miarles B. Brewer, a special assistant to the Attorney Gen¬ 
eral, began his activities. 

“Mr. Brewer devoted nearly three years to an investiga¬ 
tion of the McC'arter charges, and during that ])eriod made 
s(‘veral re])orts to the Department of Jnstic(‘, which in¬ 
dicated, in substance, that he suspected invgularities hut 
could not prove them. In these interim re])oi‘ts he usually 
included an ai)peal for more time in which to determine the 
facts. In October, 102J, after two and a half years had 
elapsed and Mr. Brewer still claimed his iinjiiiry was in- 
com})lete, you designated Mr. (diaries G. Washburn, an at- 
torney-at-law of Worcester, Massachusetts, as your jiersonal 
rejiresentative to consult with Mr. Brewer and to ascertain 
what facts he had developetl. The situation, as disclosed by 
Mr. Washburn’s study of the matter, was much the same 
as in ])receding years. Mr. Brewer stated that he had not 
develo])ed all the facts, and that he desired more time to 
jiresent his “jiroof.” Mr. Washburn advised yon of the 
situation, and Mr. Brewer was given three additional 
months in which to comjilete his investigation. Having 
already sjient two and a half years on the* matter, certainly 
it was reasonable to sup])Ose that this would be suflicient to 
enable him to finish any remaining jihases of his work. Ac¬ 
cordingly, it was arranged between Mr. Brewer and !Mr. 
Washburn that, on January lb, lt)24, Mr. Brewer should 
submit his final report. 

“Mr. Brewer filed a rejiort with the Attorney General 
under date of January 15, lt)24. It contained no evidence 
which could in any wise be construed as a justification of 
the charges. As an investigator of the Department of 
Justice, it was Mr. Brewer’s duty to ascertain and 
7 determine whether the charges were true or untrue. 
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lie (lid neither. Ilis report was merely a reiteration 
of the charges, with embellishments, and with the comment 
in each instance that further investigation would develop 
the facts. 

“Mr. Brewer’s report was referred to the Treasury, and 
in my letter to you of April 2G, 1924, I answered in detail 
all his specific charges. I stated then, and I repeat here, that 
there have been no fraudulent duplications or overissues 
of the public debt, and that the charges are absurd. There 
were some mechanical and clerical errors in the preparation 
and recording of the enormous volume of war-time securities 
and there were some ])etty thefts of retired securities from 
the files. The mechanical and clerical errors did not result 
in any loss to the Government, while the thefts of retired 
securities from the files have involved a loss to the United 
States of only $l.‘hl()() out of approximately $100,00(),()()(),0()0, 
principal amount of securities retired by the Register of the 
Treasury during tlie period lf)17 to 1922. Any fair-minded 
])erson will agree that tliis is a remarkable record. The 
wonder is that, considering the frailty of human nature and 
the war-time conditions under which most of the work was 
j)erformed, the errors were so few and the actual losses to 
the United States so insignificant. 

“In March, 1924, nearly a year ago, the House of Repre¬ 
sentatives ])assed a resolution autliorizing a special com¬ 
mittee of five members to investigate the Brewer charges. 
While the resolution did not specifically refer to these 
charges, the discussion in C’ongress clearly indicated tliat 
those wlio s])onsored the resolution were inspired by Brewer, 
who liad given his charges wide publicity in a suit brought 
by him in the Su])reme (’ourt of the District of Columbia 
against his own Department head. 

“Tlie (’ommittee })roinptly designated ^Ir. Brewer to as¬ 
sist it in conducting the investigation. Thus Mr. Brewer, 
having made the charges which resulted in the passage of 
the resolution, has occupied the triple role of in- 
8 vestigator of his own accusations, prosecuting attor¬ 
ney, and advisor to the jury. Naturally he pre¬ 
sented onlv such information and onlv such witnesses as 
» * 

in his opinion would tend to establish his charges. He cer- 
tainlv had no interest in the truth if it were inconsistent 
with the charges upon which his employment depended. At 
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the beginning of the Committee's investigation, nearly a 
year ago, the Treasury retiuested permission to review the 
testimony of all the witnesses, including Mr. Brewer, and 
to cross-examine them, and that requ(‘st was fretpiently 
repeated. Xotwithstanding this, nearly all the witnesses 
were interviewed in secret executive session, and although 
there has been am])le time, the Treasury was denied the 
])rivilege of hearing or even seeing a transcript of their 
t(‘stimonv or of cross-examining them. 'Flie Treasurv was 
not given an o])port unity to cross-examine Mr. Brewer, 
which would have enabled it to show conclusivelv wherein 
he had (*vadi*d or distcu’ted the facts. 

“Ciider date of January 28, lt)23, the CVunmittee sub¬ 
mitted to the Treasury a list of live so-called “outstanding 
facts" with respect to which it desir(‘d information, d'his 
information was conveved to the ('ommittee in mv letters 
of Februarv 4 and Februarv 11, 11)23. In these letters the 
Committee was fullv advised conceiaiing: 

“(1) The authority of the Secretary of the Treasury to 
destrov (lovernment securities; 

“(2) The method employed by the Treasury in giving 
tentative allocations of serial Jiumbers where securities ap- 
])ear to bear dut)licated serial numbers; 

“(J) The facts concerning alleged ])a])er and bond short¬ 
ages ; 

“(4) The method of certification em])loyed with respect 
to securities (hJivered for destruction; and 

“(3) The Liberty Bond transactions conducted by the 
War Finance (Corporation during the ])eriod 1918 to 
1920. 

9 “In this connection, 1 mav sav that the Treasurv 

has at all times held itself in readiness to coojierate 
with the Committe(‘ in ev(‘rv possible way and has re- 
peat(‘dly assur(*d the (CommittcH* (»f its willingness to fur¬ 
nish the facts concerning any matter under consideration. 
At the same time it has ])ointed out the injustice of accept¬ 
ing the testimony of witnesses, many of whom were em¬ 
ployees with fancied grievances who could not in the nature 
of things have had full knowledge of the operations, with¬ 
out [lermitting the Treasury to cross-examine them or an¬ 
swer their testimonv. 
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“Not only was the investigation of this character, but 
the Committee, though often invited by the Treasury to 
make a j)ersonal inspection of the activities about which its 
investigation has centered and thus gain first-hand informa¬ 
tion regarding the methods under which the public debt has 
been liandled and tlie safeguards designed to protect its in¬ 
tegrity, has not seen fit to do so. The importance of such 
an inspection in connection witli any effort to determine the 
facts is readily apparent. Representative Strong, who, as 
1 have said, did not sign the report of the Committee, is the 
only member who recognized the necessity of personally 
viewing the Treasury’s o])erations in relation to public debt 


matters and who availed himself of the Treasurv’s invita¬ 


tion. 


“The Committee’s inquiry has been under way for nearly 
a year and its re])ort has been made public. The report is 
substantially a reiteration of the McCarter-Brewer charges 
with the exception that there are added certain charges re¬ 
lating to the transactions of the War Finance Corporation 
in Liberty Bonds during the period 1918 to 1920, which were 
conq)letely and conclusively refuted in a public hearing on 
October 25,1924, and in my letters to the Committee already 
referred to. 


“The accusers of the Treasury, therefore, are as far now 
from proving their charges as they were in 1920. Mr. 
Brewer undertook to investigate the McCarter charges, and 
after two and a half years merely repeated them 
10 and admitted that he could not prove them to be true. 

The Si)ecial Congressional (’ommittee then undertook 
to investigate Mr. Brewer’s charges and after the lapse of 
a year has merely repeated many of the same charges and 
has develop(‘d no evidence to sup])ort them. Certainly, 
three and a half years of fruitless investigation should be 
sufficient to demonstrate that the charges are baseless. The 
charges started with a great conspiracy and “hundreds of 
millions’’ in fraudulent securities, but during the investiga¬ 
tion these general charges have grown less and less, until 
now the only specific evidence of fraud presented is the 
theft of $13,100 of paid securities and their second presen¬ 
tations, the facts concerning which the Treasury itself made 


known. This is not a duplication of securities, but a dupli¬ 
cate payment of the same securities. 
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The charges, for the most ])art, relate to transactions 
which took i)lace before my administration of the Treasury. 

I feel that the handling of the tremendous volume of war¬ 
time securities was (‘xce])tionally well conducted by the em¬ 
ployees of the Treasury, and 1 think the ])ublic should know 
that the changes are unworthv of further consideration. 

Faitlifullv vours, 

A. W. MHLLOX, 

Srcrrfarif nf thr Trrasurii. 

The President, The White House." 

The said letter contained in one ])art thereof, of and 
concerning ])laintitf individually and als(» ef and concern¬ 
ing i)laintitT as a j)ublic ofliecu* as afor(*said, the false, scan¬ 
dalous, malicious, defamatory and libelous words and state- 
niiuits f(»llowing that is to sav: 

“.Mr. l>rew(‘r" (nu‘aning theri‘by the plaintilT) “tilt'd a 
a re|)ort with the Attorney (leiu'ral untler date of January 
IT), It eontaint'd no evitlence which ctudd in anvwise 

be construed as a justitication of tlu' charges. As an in¬ 
vestigator of the l)t‘])artm(‘nt of Justice, it was Mr. 
Brewer's" (meaning thert'by tlit* iJaintiff's) “duty 

II to ascertain and determine whether the charges wt*rt‘ 
true or untrue. lit*" (meaning thereby tin* ]>laintiff) 

“did neither, llis" (meaning tht'rt'by tlu' plaintiff's) “rt'- 
port was merely a reitei‘ation of tin* charges, with em¬ 
bellishments, anti witli the ct>nimt‘nts in t'ach instance that 
further investigatit)n wt)ultl tli‘velt)p tht‘ facts." (meaning 
thereby that plaintiff niatle n(> t'flort tt) ascertain tlu* truth 
or untruth t)f et'rtain charges t)f irregulai*itit‘s in connectitui 
with bt)ntls anti t)ther securities of the Tnitt'tl States anti 
that j)laintiff wilfully anti knowingly iiegleetetl anti failetl 
tt) perft>rm anti disehargt* his t)nieial tluties and violatetl the 
same, and that ])laintiff wrongfully and iin])rt)pt‘rly addetl 
to saitl charges fanciful anti tietitious enlargt'ineiits ftir 
which he had no ft)untlatit)n.) 

Ainl the saitl letter alst) coiitainetl in another ])art theret)f, 
of and eoncerning the ])laintiff intlivitlually and also as a 
public oflicer as aft)resaitl, the false, scainlalous, malicious, 
defamatorv anti libelt)ns wortls and statements following, 
that is to sav: 
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“Mr. Brewer's” (meaning thereby the plaintiff’s) re¬ 
port was referred to the Treasury, and in my (meaning 
thereby the defendant’s) letter to you of April *2G, 1924, I” 
(meaning thereby the defendant) “answered in detail all 
his s])eeitie charges I” (meaning thereby the defendant) 
“stated then and 1” (meaning thereby the defendant) “re- 
j)eat here, that there have been no fraudulent duplications 
or overissues of the ])ublic debt, and that the charges are 
absurd" (meaning thereby that so-called charges made by 
the ])laintifT in his said re])ort to the Attorney General of 
January 15, 1924, were nonsensical, ridiculous and un¬ 
founded and that in making the same ])laintiff lacked com¬ 
mon sense, reason and fairness of mind.) 

And the said letter also contained in another ])art thereof, 
of and concerning the ])laintitT individually and also as a 
])nblic otlicer and (‘m])loyee as aforesaid, the false, scandal¬ 


ous, malicious, defamatory and libelous words and state¬ 


ments following, that is to sav: 

< • 


“The ('ommittee” (meaning thereby the Select 
12 (’ommittee of the House* of Representatives herein¬ 
before r(*feired to) “])r()mptly designated Mr. 
Brewer" (meaning thereby the ])laintitT) “to assist it in 
conducting the investigation. Thus Mr. Brewer,” (mean¬ 
ing thereby the plaintiff) “having made the charges which 
resulted in the ])assage of the resolution, has occuy)ied the 
tri])le role of investigator of his own accusations, prosecut¬ 
ing attorney and advisor to the jury. Naturally he” (mean¬ 
ing thereby the ])laintifT) “presented only such informa¬ 
tion and only such witnesses as in his opinion would tend 
to establish his charges. He” (meaning th(‘reby the plain¬ 
tiff) “certainlv had no int(‘rest in tin* truth if it was in¬ 


consistent with the charges u])on which his employment 
depended." (Meaning thereby that the plaintiff knowingly, 
wickedly, designedly and purposely igniored and disre¬ 
garded true facts and knowingly, wickedly, designedly and 
pur])osely withh(*ld from the said Committee of Congress 
the truth, and presented to and offered before said com¬ 
mittee evidence, information, data and witnesses that dis¬ 
torted, misrepresented and misstated the truth; that the 
plaintitT purposely, wilfully and wickedly refused and de¬ 
clined to ascertain and obtain true facts for the presentation 
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to said Committee; that plaintilT wrony:fully, wickedly and 
purposely took no interest in ascertaining: and learning the 
truth concerning the subject-matter of the investigation of 
said ('ommittee; that the plaintitT im])roperly, unlawfully, 
dishonestly and corruptly interest(‘d himself in the con¬ 
cealment, sup])ressi()n, omission and failure to disclose to 

said Committee of known or readilv discoverable and as- 

« 

certainable matters and facts in order that the said Com¬ 
mittee might not learn the truth and in ord(‘r that the plain¬ 
tiff might wrongfully, imj)r()])erly and unlawfully prevent 
said Committee from ascertaining and learning tho facts; 
that the j)laintitT d(‘liberately, ])urposely, impro])erly and 
unlawfully stultified himself and ])urposely, improperly, 
^nckedly and unlawfully presented only evidence and facts 
tending to substantiate before said Committee 
13 charges of duplications and frauds concerning bonds 
of the United States in order that said Committee 


would be deceived and caus(*d to render an improper and 
untrue re])ort; that the ])laintitT im])roperly, unlawfully, 
intentionally and fraudulently mis])erformed his duties as 


a public officer and subverted his 


office for personal and 


]irivate gain in order that his em])loyTnent as a ])ublic officer 


of the United States might not be terminated and ended 


but that tlH‘ same might be exteiuh'd and continued; and 
that the ])laintitT is a ])erson of (h‘signing nature, corrupt, 
untruthful, wicked, and unfit te be (Mitrusted with an in¬ 
vestigation or with the performance* of other official duties.) 

And the said letter also contained in another ])art thereof, 
of and concerning the ])laintitT individually and also as a 
public officer and em])loyee as aforesaid, the false, scandal¬ 
ous, malicious, defamatory, and libelous words and state¬ 
ments following, that is to say: 


‘‘The Treasury was not given an op])ortnnity to cross- 
examine Mr. Brewer,” (meaning thereby the plaintiff) 
“which would have enabled it to show conclusively wherein 
he had evaded or distorted the facts.” (Meaning thereby 
that the plaintiff had knowingly, willfully, corrn])tly and 
intentionally passed over, disregarded and gone around the 
truth in his conduct as counsel for said Committee, and 
that the plaintiff, in order to mislead and deceive said (Com¬ 
mittee, knowingly, intentionally and corruptly twisted and 
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turned out of their true meaning and intent facts knowm 
to him and which it was his duty to present to said Com¬ 
mittee in tlieir true light, and tliat the Treasury Depart¬ 
ment of tlie United States was improperly denied the 
privilege of cross-examining the plaintiff with relation 
thereto.) 

Bv means of the committing of which said several griov- 
ances by the defendant as aforesaid, the ])laintiff has been 
and is greatly injured in his good name, fame, re])utation, 
credit, })rof(‘ssion and vocation, occupation and calling as 
a public officer and employee, and has been brought 
14 into public scandal and disgrace, and also by means 
of the ])remises the plaintiff was, on towit, the 31st 
day of March, A. D. 1925, unlawfully, wrongfully and un¬ 
justly de])rive(l of his saiil office as S])ecial Assistant to 
the Attorney General of the United States, and was un¬ 
lawfully, wrongfully and unjustly dismissed and dis¬ 
charged from the service of the United States and deprived 
of the emoluments thereof, and also by the premises plain¬ 
tiff has been and is otherwise injured, to the damage of 
])laintiff in the sum of Five Hundred Tliousand Dollars, 
besides costs of this action. 


RTCHAKD L. MFRRICK, 
CHAS. B. BREWER, 

At tome Its for Plaintiff. 
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Dcmvrrer to Declaration. 
Filed March 15, 1926. 


* 


Now come the defendant, Andrew W. Mellon, by his at¬ 
torney, Frank ,1. Hogan, and says that the declaration in 
the above entitled case is bad in substance. 

FRANK J. HOGAN, 

Attorney for Andrew IF. Mellon, Defendant. 

Note. —Among the matters of law intended to be argued 
in support of the foregoing demurrer are the following: 

1. The matter complained of in plaintiff’s declaration is 
privileged. 
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Xoiicr. 

To Charles B. Brewer, PlaintitT, and Hieliard L. Merrick, 
Esciiiire, 

Attornevs for Plaint itT: 

Take notice that the fore.irf)in,H’ deinnnuM* to ])laintitT's 
declaration in the above (Mititled cast* will be ])res(*nted to 
the Justice ])residin,ii: in the Circuit Division of the Supreme 
Court of the District of Columbia, to whom assigned, on 
Friday, March lb, Ib-ti, at 10 o'clock a. m., or as soon there¬ 
after as counsel can be heard. 

FRANK J. HOC AX. 

Attor)U}f fitr AinJror IP. MAJnu, I)rtrn(la}if. 

Washinirton, 1). ('., March lo, 102(3. 

1(5 Ack)nncl(‘tlfpnoA o/ Srrrice. 

Service of coj)y of fore,i»()in.u‘ demurrer and noti(*e of hear¬ 
ing acknowletl^a'd this loth day of March, 102(5. 

RK'llARD L. MF.RRK’K, 
Aftonirif fnr ('harlrs />. h'rrin PUinttitJ. 

Su])reme ('onrt of the District of ('olumbia. 

Friday, March 10th, 102(5. 

Session resumed ])ursnant to adjournment, Mr. Justice 
Ilitz ])residin^. 


('ome now the parties hereto by their respective Attor¬ 
neys of record and thereiip(ni, the demurrer of defendant 
filed herein to plaintiff's declaration coming on for hearing, 
it is considered that said demurrer be, and the same is 
hereby sustained. Thereupon, plaintitf by his Attorney 
now in open Court says that he does not care to amend his 
declaration but will stand u])on the same as tiled. Where¬ 
fore, it is considered that plaintitf take nothing by this suit, 
and that defendant go hence without day, be for nothing 
held, and recover of plaintitf his costs of defense, to be 
taxed by the Clerk, and have execution thereof. 
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From the foro^oiiii*; tlio plaintiff by his Attor¬ 

ney in open Court notes an appeal to the Court of Appeals; 
wliereui)on, the maximum of an undertaking for costs is 
hereby fixed in the sum of One hundred dollars ($100.00) 
with leave t o de|)osit the sum of Fifty dollars 
17 ($50.00) with the Clerk in lieu thereof. 

Motion to Vacate Judgment and for Rehearing on Demurrer 

to Declaration. 

Filed .March 25, 1020. 


Xow comes the ])laintitf in the above entitled cause, by his 
attorneys, Kichard L. .Merrick and Charles B. Brewer, and, 
on the grounds set forth below and in the affidavit of Rich¬ 
ard L. Merrick luu'eto ainiex(*d, moves the Court for an 
order vacating the judgment for defendant herein and 
granting a new hearing of the demurrer to plaintiff’s decla¬ 
ration. 

RICHARD L. MFRRICK, 
CHAS. B. BRFWFR, 

R. L. M., 

A11ornegs for PIaintiff. 

XoTE.—The grounds to be ])resented in suj)jjort of the 
foregoing motion are as follows: 

1. A misstatement of fact by counsel for defendant when 
he declared that the letter comj)lained of in the declaration 
was “read into the Congressional Record’’ as the first busi¬ 
ness ti’ansacted by the House of Representatives on March 
3, 1925. 

2. The letter declared upon in this action was not pub¬ 
lished in the Congressional Record of the United States 
until after its publication in a newspaper. 

3. The letter declared upon in this action was not “read 
into the Congressional Record’’ but })rinted therein under 

the “extension of remarks’’ privilege. 


16 AXDnr.w w. >rKLL()X vs. chaulks b. bi;e\veb 

18 4. At the time of the j)ii))licatioii ])y defendant of 

the letter declared u])on it had not been j)rinted in 
the (’oii'^ressional Record. 

RK’HARl) L. MKRRICK, 
(dIAS. B. BHFAVKK, 

R. L. M., 

Atfurncifs for Plaintiff. 

To Frank J. Iloi^an, Fsij., 

(’olorado Bld<»-., 

Washington, 1). (’., 

Attorney for Defendant: 


IMease take notice that the aforenoini;- motion will be for 
heariiiix in llu‘ Supreme Fonrt of tin* District of Folnmbia 
on Friday, Mai’ch l2f), at 10 o'clock A. M., or as soon 

thereafter as counsel can be heard. 


RIFllARD L. MFRRICK, 
('HAS. B. BRFWFR, 

R. L. M., 

Aft(nii(\ifs for Plaintiff. 


Service of copy of forego inn: motion and su])portinn; affi¬ 
davit acknowledged this *Jdrd day of March, 10*J6. 


FRANK J. IlOHAX, 
Attin-nrif for Dcfonlant. 


10 Supreme C'ourt of tin* Distriid of (.’olumbia. 


Monday, dune 14, 1026. 

St*ssion r(*suined inirsuant to adjournment, Mr. Justice 
ilitz presiding:. 


rpon consideration t)f the motion of plaintilf filed herein 
to vacate jud.nment and for rehearing' on demurrer to dec- 
la/ation, it is ordered that said motion lx*, and the same is 
hereby nrantt*d; therefore it is considered that tin* order 
of ^larch lib 1026, sustaining the demurrer to declaration 
be, and the same is hereby vacated and set aside, and said 
demurrer to declaration is hereby overruled. 
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Order Allowing Special Appeal 
Filed duly Id, 


On eoiisideratioii of tlie petition for allowance of a special 
appeal in tlu‘ al)ov(‘ entitled cause from the order of the 
Supreme Oonrt of the District of Oolnm))ia entered therein 
on the 14th dav of dnm*, A. D. IhiMJ, It is hv the Court 
this day ordm-ed that said special appeal he, and the same 
is hereby, allowed as prayiMl. 

Per Mil CiiiEr Jcstice MARTIN, 


A true Copy. 


diilv 12, 19*20. 

» 7 


Test: 

IIEXRV W. IIODOFS, 

i'lerk of the C'oart of Appeals 
id the District of ('olnnihin. 

20 Assigtnnent of Errors. 

Filed dnlv 1.4, 1920. 


# 


The Court erred— 

1. In vacating tin* order sustaining the demurrer to plain¬ 
tiff’s declaration and in vacating the judgment for the 
defendant entered March 19, 1920; 

2. In overruling the detendant’s demurrer to plaintiff’s 
declaration hy its order ent(*red dune 14, 192(); 

.4. In not snstaiiiing the def(*ndant’s demurrer to plain¬ 
tiff’s declaration for that (a) the declaration states no 
cause of action and (h) the matter comjhained of in the 
plaintiff’s declaration as lihelons was privileged: 

4. In other res])ects ap])arent of record. 

FRANK. J. HOGAN, 

Attoritep for Defenda)it, Andrew IF. Mellon. 
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S(‘rvioi‘ ot* i*()|>y of tlu* forciroini^ Assi^iiiiioiit of Errors 
ac*kiiowk*(Ii»AMl this l.'Uli day of July, llL’d. 


(MIAS. B. P>KE\VEH, 

K. L. M., 

KKJIAKI) L. MEKHKJv, 

.1 ttoDit 7/.S- /o/• I*laiHtiff. 





Dr.'^iifnatinn nf Hr cord on Appral. 

Filed Julv IJ, V.)'2i\. 

****## 


To the C’h*rk of tlie Supi’eme (’ourt of the Bistriet of C’o- 

luin))ia : 

Please |>r(‘pai*e transcript (d‘ ri'coril in the above (Mititled 
cause for tilini^ in the (’ourt of Appeals of tlu* l)isti‘i(*t of 
Eolunihia pursuant to special apju'al <luly allow(‘d hy that 
('ourt on tlu* PJtli dav of ,Iulv, 1!EJ(; and ineludi* tht‘i‘ein the 
followini’’: 

1, The de<*laration. 

2. 1 tetVndjint's deinurrei* th(*reto. 

o. Ordei* of tlu* (’oind (*nt(‘red March lb, lb*J() sustaining 
the def(*ndant's <h*niurrei* to the plaintiff’s <l(*elaration and 
(*nt(*rin,ir Judgnunit on said <h‘inurrer; inenioranda of tlie 
noting hy tlu* ])laintitT of ai>peal and tlu* lixing of a )K*nalty 
or undeitaking tlu‘reoiL 

4. Plaint id ’s motion to vaeati* the Judgnu‘nt (*ntered 
March 1!>, PLMI and to grant relu‘aring. 

Order (*nt(*red Juiu* 14, Ib'Jh ovei'ruling the ileinurrer 
of tlu* d(‘f(‘ndant. 

(). ()rd(*r of tlu* (’ourt of Aj>p(*als of the District of C’o- 
lunihia in east* Xo. llSb original, April T(‘nn, 11>*J(), of that 
(’ourt, allowing special appeal as pray(*d hy the d(*fendant 
in this ease. 

7. Assignment of Errors lili‘d lu*rein July 1J, Ib'Jh. 

S. This designation of i(‘eord on app(*al hied July 

22 IJ, IblY). 

FRANK J. IKKIAX, 

At tome If for Aiifirnr IP. Mellon, Defendant. 
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Service of the foregoing;’ desii^natioii of record acknowl¬ 
edged tliis 13tli day of July, 192(). Notice of said ai)peal by 
citation is lierebv waived. 

CdlAS. H. BHEWEK, 

K. L. M., 

KI(dlAHl) L. MEKHITK, 

Attoni(\i/s for Plaintiff. 
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Supreme Court of the District of Columl)ia. 


United States of America, 

Disf ricf of ('olnmhia, »•: 

I, Frank E. Cuimiiighaiu, Cho’k of the Supnone Court of 
the District o-f Columbia, liereby certify the foregoing 
pag(*s numbered fi’om 1 to 22, both inclusive, to lx* a true 
and correct transcri|)t of the record, ac(*ordiug to direc¬ 
tions of counsel hei’eiii liled, copy of which is made part of 
this transcript, in cause No. 712()() at Law, wherein Charles 
B. Brewer is Blaiiitilf and Andrew W. M(*llon is Defendant, 
as the same rmnains upon the hies and of record in said 
Court. 

In testimonv wluuT'of, I hereunto subscribe mv name and 
allix the seal of said Court, at the city of Washington, in 
sai<l District, this l!Uh day of July, 192(5. 

[Seal Snpreuu* Court of the District of Columbia.J 

FBANIv E. CUNNlNOilA.M, 

Clerk. 

Endorsed on c()ver: District of Columbia Snprcmie CV)nrt. 
No. 4497. Andr(‘W W. Mellon, appellant, vs. Charles B. 
Brewer. Court of Appeals, District of (.'olnmbia. Filed 
July 21, 192(5. ILmry W. Hodges, clerk. 
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IN THE 


(Eflurt of Appfal0 

OF THE 

DISTRICT OF COLUMBIA 
October Term, 1926 


No. 4497 

No.-, Special Calendar 


ANDREW W. MELLON, Appellant 

vs. 

CHARLES B. BREWER, Appellee 


APPELLEE’S BRIEF ON SPECIAL APPEAL 


1. STATUS OF THE CASE 

Owing to the interspersement of argument in 
the statement of the status and of the facts in the 
brief of appellant, it is deemed advisable to re¬ 
state the same herein as follows: 
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This cause, an action of libel, is now before this 
Court on special appeal from an order of the Court 
below overruling defendant’s demurrer to plain¬ 
tiff's declaration. 

Appellee’s declaration was filed in the Court be¬ 
low on March 3, 1926, and claims damages in the 
sum of $500,000 for the publication by sending to 
certain newspapers printed in Washington, D. C., 
and elsewhere in the United States, of a libel in 
the form of a letter (called by counsel for appel¬ 
lant an ‘‘official report”—appellant’s brief, page 
1), addressed by appellant to the President of the 
United States. 

Appellant (defendant below) demurred to the 
declaration on the single ground that the matter 
complained of was privileged. This demurrer was 
argued on March 19, 1926, and was sustained by 
the Court. At this hearing counsel for appellant 
contended among other things that the letter de¬ 
clared upon was published in the Congressional 
Record of the United States prior to its publica¬ 
tion by defendant. Thereafter, on March 23, 
1926, counsel for appellee filed a motion to vacate 
the judgment on the demurrer and for a new hear¬ 
ing thereon, upon the grounds, inter alia, that the 
letter declared upon was not published in the Con¬ 
gressional Record until after its publication by ap¬ 
pellant. This motion was argued on April 9, 1926, 
and was taken under advisement by the Court un¬ 
til June 14, 1926, when an order was entered va¬ 
cating the order of March 19, 1926, and overruling 
the demurrer (R. p. 16). From this latter order 
the appellant prosecuted this special appeal. 
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Upon sustaining appellant’s demurrer at the 
first hearing the Court below, without reflection, 
stated in substance that he was not in doubt as to 
the correctness of his ruling. However, after re¬ 
argument and eight weeks of reflection, the Court 
below reversed his first ruling as above indicated. 

This special appeal was granted by this Court 
on July 12, 1926. 

II. STATEMENT OF THE CASE 

The declaration herein alleges that at the time 
of the committing of the grievances complained of 
appellee was a person of good name, fame and 
reputation and then was and had been for about 
29 years an employee and officer of the United 
States Government, having served as Assistant 
Draftsman, Draftsman and Chief Draftsman in 
the Navy Department, Attorney in the Department 
of Justice and Special Assistant to the Attorney 
General of the United States, which latter office 
he held from about September 5, 1921, until 
March 31, 1925; that appellee was esteemed as an 
individual and public officer, and by faithful, con¬ 
scientious, loyal and honest service he had gained 
the confidence, trust, esteem and respect of his su¬ 
perior officers and was entrusted with and as¬ 
signed to duties and tasks of an important char¬ 
acter, scope and extent, and about the month of 
March, 1921, was assigned to make an investi¬ 
gation in the Treasury Department and elsewhere 
of supposed fraudulent duplications and other 
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frauds in counterfeiting, copying, falsification, 
sale and disposal of bonds and other securities and 
evidences of the public indebtedness of the United 
States. The declaration further alleges that about 
June 9, 1924, appellee was assigned as counsel for 
a committee of Congress appointed to investigate 
the preparation, distribution, sale, payment, re¬ 
tirement, surrender, cancellation and destruction 
of Government bonds and other securities, pur¬ 
suant to House Resolution No. 231 of the 68th 
Congress, in which capacity he served until the 
expiration of the Committee on March 4, 1925. 
It is further alleged that appellee made an exten¬ 
sive, exhausting and far-reaching investigation in 
the Treasury Department, and prepared and sub¬ 
mitted reports in writing to the President and 
Attorney General, and particularly a report to the 
latter dated January 15, 1924, and on March 2, 
1925, the said Committee submitted a report to 
the House of Representatives on its investigation. 

The declaration also alleges that in his reports 
appellee commented fairly, impartially and with¬ 
out bias, prejudice, distortion or malice upon the 
facts and circumstances disclosed by the evidence 
obtained by him, and that he set forth faithfully, 
impartially and truthfully, to the best of his abil¬ 
ity, the substance and effect of the evidence ob¬ 
tained by him, and fairly, honestly and in good 
faith presented and offered his conclusions there¬ 
on, which were his honest and sincere opinions, 
convictions and beliefs. 

It is further alleged in the declaration that 
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appellee carefully, impartially and honestly pre¬ 
sented to the said committee the evidence ob¬ 
tained by him in his investigation and such addi¬ 
tional evidence and information as he was able 
to obtain during the proceedings of the Commit¬ 
tee, and faithfully, honestly and impartially as¬ 
sisted the committee in obtaining additional evi¬ 
dence, discharged his duties as counsel of said 
committee to the best of his ability, did not in¬ 
fluence or attempt to influence the committee to 
make an improper, dishonest or unfair report, but 
on the contrary he sought only to have the com¬ 
mittee render a report in accordance with the evi¬ 
dence and facts presented to and considered by 
it, and that appellee did not withhold from the 
committee any facts, evidence or information in 
his possession or known to him relating to the sub¬ 
ject-matter of the investigation, but on the con¬ 
trary he presented all such facts, evidence and in¬ 
formation to said committee. 

There then follows in the declaration the usual 
allegations of malice and wrongfulness on the part 
of appellant and the averment that on or about 
March 3, 1925, appellant composed and caused to 
be composed, of and concerning appellee individ¬ 
ually and as a public officer and employee, the said 
libel in the form of a letter addressed to the Presi¬ 
dent which he, appellant, published and caused to 
be published in the District of Columbia and else¬ 
where, by sending copies thereof to certain news- 
papers printed and published in the District of 
Columbia and elsewhere and particularly to the 
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newspapers known as the Evening Star, the Wash¬ 
ington Times and the Washington Post,'‘all printed 
and published at Washington, District of Colum¬ 
bia, and to the newspaper known as the New York 
Times, printed and published at the City of New 
York, in the State of New York * * * all of 

which said newspapers printed and published the 
said letter of defendant in whole or in part 
* * (R. pp. 1 to 5). The declaration then sets 

out the letter in full (R. pp. 5 to 10), which is fol¬ 
lowed by specific and definite allegations and quo¬ 
tations of the libelous parts thereof. (R. pp. 10 to 
13.) The letter in question is set out in full in 
appellant’s brief (pp. 6 to 12), and it is deemed 
to be unnecessary to quote the same here or the 
parts thereof specifically declared upon, but ref¬ 
erence thereto is hereby made, with the request 
that same be read in connection with this brief. 
The declaration concludes wdth allegations of loss 
of appellee’s position because of the grievances 
committed by appellant, and other injuries. 

The letter declared upon was printed in the 
appendix to the Congressional Record of March 
3, 1925, daily issue, on pages 5505 and 5506, and 
in the bound Congressional Record for the same 
date. Volume 66, Part 5, 68th Congress, 2d Ses¬ 
sion, at pages 5338 and 5339. As shown by the 
daily issue of the Congressional Record for March 
3, 1925, at page 5387, Mr. Strong, a Representa¬ 
tive from the State of Kansas, asked and obtained 
unanimous consent to extend his remarks in the 
Congressional Record, commonly known and re- 
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ferred to as ^‘leave to print/’ provided that the re¬ 
marks to be extended were, “the gentleman’s own 
remarks,” and that under such leave he printed in 
the Congi'essional Record, among other docu¬ 
ments, at the pages above referred to, the letter 
declared upon in this action. The Congressional 
Record further discloses that on March 3, 1925, 
the House met at 12 o’clock noon, and at 7:20 p. 
m. recessed until 10 o’clock a. m. the next day 
(Congressional Record, March 3, 1925, daily issue, 
p. 5387, Bound Vol. 66, part 5, p. 5486). 

III. ASSIGNMENT OF ERRORS 

The assignment of errors set forth by appellant 
on pages 12 and 13 of this brief present for the 
consideration of this Court only one principal 
proposition, namely, that the libel declared upon 
was a privileged communication. 

Appellant contends that the letter declared 
upon was privileged: 

First, because it was an official communication 
from the head of an Executive Department of the 
Government to the President of the United 
States, and 

Second, because it was published in the Con¬ 
gressional Record of the United States. 

IV. ARGUMENT 

Appellee’s; answers to these two propositions 
are: 
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First, even if said letter was an official com¬ 
munication, appellant exceeded any privilege he 
might have had by sending it to the newspapers 
for publication, and 

Second, publication of said letter in the Con¬ 
gressional Record occurred after publication by 
appellant. 

In order to be shielded from liability for the 
publication of defamatory words on the ground 
of privilege, the communication must be a privi¬ 
leged one, uttered on a privileged occasion, by a 
privileged person, to one vnthin the 'privilege. 
(Italics supplied.) 

36 C. J. 1239, 

Lynam vs. Cowing, L. R. 6, Ir. 259, 268. 

Norfolk and Washington Steamboat Co. 
vs. Davis, 12 App. D. C. 206, 328. 

U any one of the four elements enumerated 
above is lacking, the privilege fails, and the per¬ 
son publishing a libel is bound to respond in dam¬ 
ages to the injured person. 

In the case of Flynn v. Boglarsky, 164 Mich. 
513, 129 N. W. 674, 32 L. R. A. (N. S.) 740, the 
court held that while a petition by defendants, 
charging plaintiff and his wife with being dis¬ 
turbers of the peace, quarrelsome, and a general 
nuisance, may be absolutely privileged in its 
presentation to a police justice having jurisdiction 
in the matter, it loses that character when its pub¬ 
lication is excessive and it is given a circulation 
in the community generally. (Italics supplied.) 
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In his brief, counsel for appellant refers to 
many acts of Congress relating to the Treasury 
Department, its powers, duties, and authority, and 
the duties, powers and authority of the Secretary 
of the Treasury, but in none of these acts or any 
other statute is there found any authority for the 
Secretary of the Treasury to administer his de¬ 
partment in the newspapers. In none of the acts 
mentioned by counsel is the Secretary of the 
Treasury authorized to print his official communi¬ 
cations in the public press. Likewise, no authority 
is found for that official to engage in character 
assassination in order to carry out and perform 
the duties of his office. In these respects he has 
exceeded any privilege he might have had in the 
preparation of his letter and its transmittal or de¬ 
livery to the President. 

Before further discussing judicial authority 
sustaining the right of appellee in this action to 
recover damages for the libelous publication made 
by appellant, counsel for appellee desire to advert 
to the principal authorities relied upon by the ap¬ 
pellant, namely, Spalding vs. Vilas, 161, U. S. 
483, 40 L. Ed. 780, and De Arnaud vs. Ainsworth, 
24 App. D. C. 186. 

The facts in the case of Spalding vs. Vilas are 
essentially different than those in this case. In 
that case, the Postmaster General addressed an al¬ 
leged libelous communication to a large number of 
third, fourth and fifth class postmasters through¬ 
out the United States and transmitted copies of his 
communication to such postmasters. There was 
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no evidence that anyone else except these postmas¬ 
ters had ever received a copy of the communica¬ 
tion or that it had been published in any other man¬ 
ner by the Postmaster General than that of dis¬ 
patching it to the addressees thereof. 

In the instant case, the appellant addressed 
a communication to the President of the United 
States purporting to comment upon and answer a 
report made by the select committee of Congress 
heretofore referred to herein, but in truth and in 
fact assailing the character, ability, motives, in¬ 
tentions and good faith of the appellee and in ef¬ 
fect charging him with being individually and of¬ 
ficially corrupt, dishonest, deceitful, and crafty, 
and false, unfair and fraudulent in the perform¬ 
ance of his duties in making the investigation re¬ 
ferred to herein and as counsel for said Commit¬ 
tee of Congress. Not content with dispatching his 
communication to the addressee thereof, the ap¬ 
pellant sent copies of it to the newspapers for pub¬ 
lication therein, thus broadcasting to the people 
of the United States the information that the ap¬ 
pellee was dishonest, deceitful, corrupt, and crook¬ 
ed, both individually and as a Government official. 
Shortly thereafter, in fact during the same month, 
appellee was discharged from the service of the 
United States. 

It is contended by counsel for appellee and by 
appellee that the acts of the appellant in sending 
the letter to the newspapers constituted a viola¬ 
tion of any privilege he might have had in writing 
such a communication to the President of the 
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United States, and that in so doing he exceeded 
the protection afforded him by the law, and ren¬ 
dered himself liable to respond in damages for his 
act. The publication declared upon is not alone 
the publication in the newspapers, but also the 
publication by appellant in sending copies of his 
letter to the newspapers to be printed by them. 

The Supreme Court of the United States in 
Spalding vs. Vilas was most careful to point out 
that in order to be afforded the protection of priv¬ 
ilege, the head of an Executive Department who 
publishes a libelous communication must keep 
within the limits of his authority, and in that re¬ 
spect used the following language: 

'Tn exercising the functions of his office, 
the head of an executive department, keeping 
within the limits of his authority^ should not 
be under the apprehension that the motives 
that control his official conduct may at any 
time become the subject of inquiry in a civil 
suit for damages. * * * He may have 

legal authority to act, but he may have such 
large discretion in the premises that it will 
not always be his absolute duty to exercise 
the authority with which he is invested. But 
if he acts, having authority y his conduct can¬ 
not be made the foundation of a suit against 
him personally for damages, * * 

(italics supplied.) 

An interesting editorial note to DeArnaud v. 
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Ainsworth appears in 5 L. R. A. (N. S.) at page 
163, from which the following is quoted: 

‘‘It seems to have been the uniform ten¬ 
dency of American Courts—at least until the 
case of Spalding v. Vilas, 161 U. S. 483, 40 
L. Ed. 780, 16 Sup. Ct. Rep. 631, decided in 
1896—not to extend the rule of absolute priv¬ 
ilege in libel and slander beyond judicial pro¬ 
ceedings. But that decision must be accepted 
as extending, perhaps rightly, the protection 
of such rule to the heads of the executive de¬ 
partments of the government, when engaged 
in the discharge of their duties imposed upon 
them by law. But a further extension of 
this protection is surely a serious question for 
our courts. Is it wise to protect every petty 
officer of the government to such an extent 
that he may, under the disguise of duty, safely 
make all sorts of false and malicious charges 
against others, and hold them up to the scorn 
or ridicule of all who have access to official 
documents, without the injured party being 
entitled to legal redress? Indeed, so conser¬ 
vative have been the state courts in this re¬ 
gard, that there is but one state in which the 
protection of absolute privilege has not been 
strictly limited to judicial and legislative pro¬ 
ceedings; and even there it is doubtful if it 
was really intended to multiply occasions for 
its application.’’ 
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The case of DeArnaud vs. Ainsworth, supra, is 
relied upon by appellant as an authority for the 
doctrine that any person is privileged who pub¬ 
lishes any matter printed in the Congressional 
Record. With this doctrine we do not disagree, 
but there can be no privilege to publish a libel on 
the ground that it is afterwards published in the 
Congressional Record. 

We agree with counsel that this Court will take 
judicial knowledge of the report of the Committee 
of Congress hereinabove referred to and of the 
Congressional Record of the United States. We 
extend this doctrine further and say that this 
Court will also take judicial knowledge of the rules 
and regulations of the House of Representatives 
of the United States, and particularly those re¬ 
lating to the printing of the Congressional Record, 
and also the precedents established by the House 
of Representatives in the conduct of its business. 

An examination of the daily issue of the Con¬ 
gressional Record for March 3,1925, at page 5387, 
discloses that the House met at 12 o'clock noon, 
and that following the prayer by the Chaplain and 
the reading of the journal of the proceedings of 
the previous day, a number of requests for leave 
to extend remarks were made, and that Repre¬ 
sentative Strong of Kansas was the fifth member 
to ask for such a privilege on that day. There 
then follow requests by five other Representatives 
for like privileges, whereupon the following en¬ 
sued: 
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‘The Speaker. Is there objection to these 
requests? 

“Mr. Snell. Mr. Speaker, reserving the 
right to object, I understand these are the 
qentlemerVs own remarksV^ (Italics sup¬ 
plied. ) 

“The Speaker. The Chair so understands 
in all cases. The Chair hears no objection.” 
(Italics supplied.) 

The extension of remarks made by Mr. Strong 
under the leave above referred to appears in the 
Appendix to the daily Congressional Record of 
March 3, 1925, on pages 5493 to 5506, inclusive. 
The bulk of Mr. Strong’s so-called remarks con¬ 
sists of letters and other communications, the last 
of which is the one declared upon in this action. 
Instead of publishing his own remarks, Mr. Strong 
published in the Congressional Record the remarks 
of a number of others, including those of appellant. 
It would thus appear that he violated the leave 
granted him to extend his remarks, that the letter 
in question rightfully had no place in the Congres¬ 
sional Record for that reason, and that under the 
rules of the House relating to the printing of the 
Congressional Record and the precedents thereto¬ 
fore established by the House of Representatives, 
Mr. Strong’s “remarks” were subject to a motion 
to expunge. (See Hinds Precedents, Vol. V, p. 
7001, to the effect that where a member gets leave 
to insert one matter he may not print another, 
and page 7017 of the same book, where it is held 
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that the remarks of a member who abused a leave 
to print on the last day of a session were declared 
to be not a legitimate part of the official debates, 
and the member’s acts were condemned by the 
House.) 

The foregoing observations as to the contents of 
the Congressional Record, the manner in which the 
letter of the appellant found its way into the pro¬ 
ceedings of Congress, and the convening and re¬ 
cessing of the House of Representatives on the day 
in question, are presented primarily for two pur¬ 
poses, first, to demonstrate the flimsy structure 
upon which appellant’s contention of privilege in 
this respect is based, and, second, to show that pub¬ 
lication, and in fact the offering of the letter de¬ 
clared upon for publication in the Congressional 
Record, occurred subsequent to the sending by ap¬ 
pellant of copies thereof to the newspapers. Ap¬ 
pellant’s letter appeared in full in the afternoon 
editions of the Washington Times and the Evening 
Star, both printed and published in Washington, 
D. C. It is a matter of common knowledge that a 
communication of the length of the one declared 
upon in this action cannot be set in type, printed 
and circulated on the streets and elsewhere in a 
few minutes. Several hours at least are required 
for the operation, particularly when that commu¬ 
nication constitutes a part only of a large news¬ 
paper, which fact demonstrates beyond doubt that 
appellant delivered copies of his letter to the news¬ 
papers mentioned prior to the convening of the 
House of Representatives on March 3, 1925. The 
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claim of privilege on the ground of prior publica¬ 
tion in the Congressional Record urged by appel¬ 
lant is, therefore, without merit. Although the 
facts showing publication by appellant of the libel 
declared upon prior to its presentation to and pub¬ 
lication in the proceedings of the House of Repre¬ 
sentatives are not clearly and definitely shown by 
the Record now before this Court, it seems only 
just that appellee be allowed to prove such facts 
in a trial before a jury. Furthermore, the whole 
situation relating to and the circumstances sur¬ 
rounding the publication of the libel in question 
and its appearance in the Congressional Record 
savor of a concerted and careful effort and plan on 
the part of appellant to surround himself with all 
of the safeguards of the law relating to privileged 
communications before broadcasting to the coun¬ 
try his epistle of defamation and destruction. 

Appellee does not concede that the plan formu¬ 
lated and attempted to be executed in connection 
with the publication in the Congressional Record 
of the letter of appellant would, if properly carried 
out, afford protection to the publisher of a libel. 
On the other hand, appellee maintains that it does 
not. If it did, every petty federal official having 
a real or fancied grievance against a fellow official 
or a reputable member of the general public would 
only have to compose a false and defamatory let¬ 
ter addressed to his superior officer and then have 
a friendly member of Congress insert it in the 
Congressional Record in order to revenge himself 
to the fullest measure. Having defamed his real 
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or fancied enemy over the length and breadth of 
the land, ruining him financially or destroying 
him socially, and subjecting him and his family 
to all the humiliation and distress of public hatred 
and contempt, the author of such a communication 
could laugh at the frantic efforts of his victim to 
obtain redress in the Courts of this land under a 
system of jurisprudence that boasts the existence 
of a remedy for every wrong. That the law does 
not sanction such a practice or extend its protec¬ 
tion to a public official whose conduct is actuated 
by malice is demonstrated by the decision of the 
Supreme Court of Minnesota in Peterson v. Steen- 
erson, 113 Minn. 87, 129 N. W. 147, 31 L. R. A. 
(N. S.) 674. 

Peterson was a rural letter carrier and Steener- 
son was postmaster at Crookston, Minn. Steener- 
son, for the purpose of securing the dismissal of 
Peterson, made charges against him to the Post¬ 
master General at Washington, D. C., which Peter¬ 
son alleged were untrue, and that by reason there¬ 
of he lost his position. 

The Court said in part: 

“It is contended by defendant, and upon 
this theory the learned trial court sustained 
the demurrer to the complaint, that the report 
to the Postmaster General, having been made 
by defendant in the due discharge of his offi¬ 
cial duties as postmaster, is absolutely privi¬ 
leged, irrespective of the motive prompting it. 
This contention presents the principal ques- 
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tion discussed by counsel. We assume, in dis¬ 
posing of the case, the correctness of the con¬ 
tention that defendant made the report in the 
performance of his official duties. 

‘‘It is a rule of general application in this 
country that libelous or slanderous matter 
published in the due course of judicial or leg¬ 
islative proceedings is absolutely privileged, 
and will not support an action although made 
maliciously and with knowledge of its falsity, 
if pertinent or relevant to the issues in litiga¬ 
tion or matter under inquiry. 25 Cyc. Law 
& Proc., p. 376; Sheppard v. Bryant, 191 
Mass. 591, 78 N. E. 394, 6 A. & E., Ann. Cas. 
802. The rule is broad and comprehensive, 
including within its scope all proceedings of 
a judicial nature, whether pending in some 
court of justice, or other tribunal or officer 
clothed with judicial or quasi judicial powers, 
and all legislative bodies, state or municipal. 
In cases of other publications of libelous or 
slanderous matter there may be a qualified 
privilege, depending upon the nature of the 
publication and its purpose, and the occasion 
of its publication. Within this class come 
communications, like that at bar, by a public 
officer in the discharge of his official duties. 
26 Cyc. Law & Proc., p. 387, and cases cited. 
The privilege, however, is not absolute, and 
if the communication contain matters which 
are false, and known to be false, and be ma¬ 
liciously made, the privilege ceases, and re- 
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covery may be had. Though the rule is much 
broader in England, the courts of this coun¬ 
try have been disinclined to extend it beyond 
judicial and legislative proceedings. An ap¬ 
parent departure was made by the Supreme 
Court of the United States in Spalding v. 
Vilas, 161 U. S. 483, 40 L. Ed. 780, 16 Sup. 
Ct. Rep. 631, where the Postmaster General 
was held not liable for statements made by 
him in a report made in the performance of 
his official duties. There, perhaps, can be no 
criticism of that decision as applied to the 
head of one of the executive departments of 
government; but the propriety of making the 
rule universal, and extending it to all public 
officers, may well be doubted. See note to De 
Arnaud v. Ainsworth, 5 L. R. A. (N. S.) 163, 
where the authorities pertinent to the subject 
are collected. The Spalding case supports de¬ 
fendant's contention, if the rule there laid 
down is to be extended and applied to public 
officers generally. 

^^We are of the opinion that the rule of ab¬ 
solute privilege should be confined to its pres¬ 
ent limited application, and should not be ex¬ 
tended to a case like that at bar. The case is 
therefore controlled by the rule of qualified 
privilege, and by that defendant's liability 
must be tested. ♦ * ♦ 

‘‘Nor are we to be understood as holding 
that proceedings for the removal of public offi¬ 
cers for misconduct are not as a matter of law 
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in their nature judicial or without the rule 
of absolute privilege. Larkin v. Noonan, 19 
Wis. 83. So far as appears from the allega¬ 
tions of the complaint, no such proceeding 
was pending, and we are bound to assume 
that the conduct of defendant was voluntary 
and malicious, and that the charges made 
were to his knowledge false and untrue.'’ 

Order sustaining demurrer reversed. 

An examination of the report of the committee 
of Congress, referred to in appellant's brief as a 
document of which this Court will take judicial 
notice, discloses that on page 2 thereof the commit¬ 
tee declared that: 

'Trom its examination of Treasury reports 
and records and the testimony of Treasury 
officials and employees, your committee finds 
that * * *" (italics supplied). 

‘‘1. Duplicate bonds amounting to 2,314 
pairs and duplicate coupons amounting to 
4,698 pairs, ranging in denominations from 
$50 to $10,000, have been redeemed to July 1, 
1924—that is, two bonds and two coupons 
bearing identical numbers. The statement as 
to coupons includes only one for each bond. 
If the various duplicated coupons of the same 
bond are included, the number would be 
greatly increased. Duplications resulting 
from the slipping of the numbering machines 
are negligible and inconsequential. Some of 
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the duplications have resulted from error and 
some from fraud. The proportion has not 
been determined * * (Italics sup¬ 

plied.) 

The report then contains considerable discussion 
of a letter dated April 26, 1924, written by appel¬ 
lant, which need not be quoted here, but which is 
most illuminative as to the attempts of the Treas¬ 
ury Department and appellant to minimize evi¬ 
dence of spurious bonds disclosed by the investiga¬ 
tion thereof. As illustrative of the attitude of the 
Treasury Department under appellant’s adminis¬ 
tration the following is quoted from page 4 of the 
report: 


^The Committee regrets that the Treasury 
did not report the appearance of these bonds 
with allocated numbers to it, but only ad¬ 
mitted it when called on by the committee for 
the facts. This was on a par with its atti¬ 
tude all the way through * * 

On page 11 of its report the committee summar¬ 
izes its findings as follows: 

‘‘13. The evidence discloses: 

“1. That there has been duplication of 
bonds, some fraudulent, the proportion not 
yet determined; 

“2. That the report of the Treasury rela- 
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the Committee’s report to protect the integrity of 
the public debt by submitting facts refuting the 
findings of the Committee. Not one specific find¬ 
ing of that Committee is answered in appellant’s 
letter. Reference to its report is general, but ref¬ 
erence to appellee is specific and definite. Ex¬ 
press malice on the part of appellant plainly ap¬ 
pears from the facts and circumstances surround¬ 
ing publication of the letter declared upon. 

Appellant resorted to a subterfuge in order to 
launch a vituperous attack upon appellee’s charac¬ 
ter. Does the law legalize such conduct by one 
Government official against another? An em¬ 
phatic negative seems the only answer. 

In his brief, counsel for appellant, at pages 23, 
24 and 25, quotes quite fully from the decision of 
this Court in the case of De Amaud vs. Ainsworth, 
supra. In the quotation on page 24 the following 
is found: 

''Of course, when a party steps aside from 
duty and introduces into his report or com¬ 
munication defamatory matter wholly irrele¬ 
vant and foreign to the subject of inquiry, a 
different question is presented.” 

The question of exceeding the scope of publica¬ 
tion allowed by the doctrine of privilege to the au¬ 
thor of the publications sued upon in Spalding vs. 
Vilas and De Arnaud vs. Ainsworth did not enter 
those cases, except in the latter where the dissemi¬ 
nation of a report of a committee of Congress was 
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sought to be used as a new publication of an old 
libel. Had the question of excessive publication 
entered the De Arnaud vs. Ainsworth case, this 
Court undoubtedly would have said: 

''Of course, when a party steps aside from 
duty and publishes his report or communica¬ 
tion in a manner foreign to its purpose and 
use, a different question is presented.’’ 

In the case at bar the question of excessive publi¬ 
cation is perhaps the paramount one. If there was 
excessive publication, and there seems no doubt 
whatsoever that there was, then the question of 
malice is important, and appellant cannot escape 
the consequences of his acts in excess of his 
authority. 

Counsel for appellee also maintain that appel¬ 
lant "stepped aside from duty” and introduced 
into his communication defamatory matter wholly 
irrelevant and foreign to the subject which 
prompted appellant’s letter. In the very first sen¬ 
tence of his communication, appellant states, 
"There has been submitted to Congress a majority 
report of the Special Committee appointed under 
House Resolution 231.” Appellant purported to be 
answering that report, but he used the occasion to 
libel the appellee, and thereby "stepped aside from 
duty.” 

The misconduct of appellant seems less excusa¬ 
ble because of the fact that there was no positive 
duty resting upon him to write a report or address 
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a letter respecting the report of the Congressional 
Committee referred to. He was not asked by the 
President for an expression of his views. He 
might have remained silent if he so chose. This 
Court, in the case of Ashwood vs. Evening Star 
Newspaper Company, 41 App. D. C. 395, 403, has 
recognized and pointed out the distinction between 
the positive duty to make a publication and a dis¬ 
cretionary one to speak or remain silent, and in 
this connection stated: 

“This privilege, which the law recognizes, 
originates in the right, obligation or duty to 
speak or make publication in respect of some 
matter under consideration. It may be im¬ 
perative or optional. If a person in the per¬ 
formance of a duty imposed is required to 
speak or make publication, the privilege is 
absolute, irrespective of the question of mal¬ 
ice, even though the utterances may be false, 
malicious, and injurious. For example, this 
absolute privilege extends to the judges of 
courts of general jurisdiction, and to the 
heads of Executive departments of the Gov¬ 
ernment * * But a different rule ap¬ 

plies where the duty or obligation is optional 
and rests only upon a moral or social obliga¬ 
tion. In that instance, the privilege is con¬ 
ditional or qualified, and exists only when 
the comment is based upon facts substantially 
true, and when made with proper motives re¬ 
butting any legal presumption of malice. The 
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privilege then affords protection until actual 
malice is shown, and the burden of proving 
malice must be assumed by the party assert¬ 
ing it/’ 

In the case of Peterson vs. Steenerson, supra, the 
Court pointed out that the law of absolute privi¬ 
lege in this country includes all proceedings of a 
judicial nature, either pending in a court of jus¬ 
tice or other tribunal, or before an officer clothed 
with judicial or quasi judicial powers, and all leg¬ 
islative bodies, state or municipal, and that as to 
other libelous publications there may be a qualified 
privilege depending upon the nature of the publi¬ 
cation, its purpose and the occasion of its utter¬ 
ance. In this latter class is placed the publication 
involved in that case. The same rule was followed 
in the case of Maurice vs. Worden, 54 Md. 233. 
Maurice was a professor at the United States Na¬ 
val Academy, and submitted his resignation to 
Worden, then superintendent of the Academy, to 
be forwarded to the Secretary of the Navy for his 
decision. Worden was required by law to indorse 
his opinion thereon, did so, and forwarded the res¬ 
ignation to Washington. Maurice brought suit 
for alleged defamatory statements contained in 
Worden^s indorsement. Although required by law’ 
to express an opinion, the court held that Worden's 
communication did not fall within the class of 
communications that are absolutely privileged, but 
it was privileged only to the extent that the occa¬ 
sion of making it rebutted the presumption of ma- 
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lice and placed upon plaintiff the burden of prov¬ 
ing that it was made from actual malice and with¬ 
out reasonable and probable cause. 

In Robinson vs. Johnson, 239 Fed. 671, 152, C. 
C. A. 505, the court held that publication of a let¬ 
ter of the Assistant Secretary of the Interior rel¬ 
ative to the discharge of a special Indian officer 
was not absolutely privileged. 

There seems no good reason for having one rule 
for the head of an executive department and an¬ 
other for his assistant, yet there seems to be such 
distinction, although, as pointed out in appellant’s 
brief, this Court, in the case of De Arnaud vs. 
Ainsworth stated that there should not be one rule 
for the head of the department and another for the 
lesser officers therein. 

The rule of absolute privilege has been extended 
with caution by the courts in this country, and 
Spalding vs. Vilas is regarded as an authority only 
where it is clear that the head of the executive de¬ 
partment acted within the scope of his authority. 
It is appellee’s contention that appellant not only 
exceeded his privilege, if he had any, in publishing 
his letter excessively, but that as there was no pro¬ 
ceeding pending for the removal from office or dis¬ 
charge of appellee, there was no occasion of privi¬ 
lege calling for an expression of appellant’s opin¬ 
ion as to the character and motives of appellee. 
Appellant’s letter did not purport to be, nor is it so 
contended, a complaint against appellee calling for 
inquiry as to his fitness for further retention in 
the Government service. It was not a petition for 
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his removal from office and did not fall within any 
of the classes of communications seeking relief 
from the misconduct or misfeasance of public offi¬ 
cers either by removal from office or by correction 
of abuse. There seems absolutely no ground, 
therefore, upon which appellant can justify his 
vicious attack upon the motives, character and 
misconduct of appellee. 

In this connection it is interesting to note that 
all the cases cited in Spalding vs. Vilas, except two, 
were actions against judges for acts done in their 
official capacities. The two cases not relating to 
judicial officers were the English authorities of 
Dawkins vs. Paulet, L. R. 5. Q. B. 94, and Daw¬ 
kins vs. Rokeby, L. R. 8 Q. B. 255. It is said of the 
former that it has been much criticised, and justly 
so, because it was one at nisi prius and no appeal 
was ever had from the judgment rendered there, 
although the law, reason and justice were with the 
able dissenting opinion of Chief Justice Cockburn 
rather than with the prevailing opinion. The de¬ 
cision in Dawkins vs. Rokeby has been character¬ 
ized as monstrous for its utter disregard of all 
principles of reason and justice, and, like the Pau¬ 
let case, seems to have been rendered for the pur¬ 
pose of protecting a peer and military officer from 
the natural consequences of his unlawful acts. 
When viewed in this light the case of Spalding vs. 
Vilas is not a very strong authority for appellant. 
Apparently Spalding’s conduct and the character 
of his claims did not appeal very strongly to the 
Court, and the decision accordingly may be re- 
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garded as largely one of expediency. The opinion 
does not seem nearly as well reasoned as the one 
in White vs. Nichols, 3 How. 267, 11 L. Ed. 591, 
from which the following quotation is made: 

‘‘The investigation (of the Court) has con¬ 
ducted us to the following conclusions, which 
we propound as the law applicable thereto: 
1. That every publication, either by writing, 
printing, or pictures, which charges upon or 
imputes to any person that which renders him 
liable to punishment, or which is calculated to 
make him infamous, or odious, or ridiculous, 
is prima facie a libel, and implies malice in 
the author and publisher towards the person 
concerning whom such publication is made. 
Proof of malice, therefore, in the cases just 
described, can never be required of the party 
complaining beyond the proof of the publica¬ 
tion itself; justification, excuse, or extenu¬ 
ation, if either can be shown, must proceed 
from the defendant. 2. That the description 
of cases recognized as privileged communica¬ 
tions, must be understood as exceptions to this 
rule, and as being founded upon some appar¬ 
ently recognized obligation or motive, legal, 
moral, or social, which may fairly be pre¬ 
sumed to have led to the publication, and 
therefore prima facie relieves it from that 
just implication from which the general rule 
of law is deduced. The rule of evidence, as to 
such cases, is accordingly so far changed as to 
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impose it on the plaintiff to remove those pre¬ 
sumptions flowing from the seeming obliga¬ 
tions and situation of the parties, and to re¬ 
quire him to bring home to the defendant the 
existence of malice as the true motive of his 
conduct. Beyond this extent no 'presumption 
can he permitted to operate^ much less be 
made to sanctify the indulgence of 'malicej 
however wicked, however express, under the 
protection of legal forms. We conclude, 
then, that malice may be proved, though al¬ 
leged to have existed in the proceedings be¬ 
fore a court, or legislative body, or any other 
tribunal or authority, although such court, 
legislative body or other tribunal, may 
have been the appropriate authority for 
redressing the grievances presented to it; 
and that proof of express malice in any 
written publication, petition, or proceed¬ 
ing, addressed to such tribunal, will render 
that publication, petition or proceeding, 
libelous in its character, and actionable 
and will subject the author and publisher 
thereof to all the consequences of libel. And 
we think that in every case of a proceeding 
like those just enumerated, falsehood and the 
absence of probable cause will amount to 
proof of malice. ♦ ♦ * 

^*The jury, and the jury alone, were to de¬ 
termine whether this malice did or did not 
mark the publication.^^ (Italics supplied.) 
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As to the question of exceeding privilege, it is 
desired to invite attention to the following addi¬ 
tional authorities: 

Hines vs. Shumaker, 97 Miss. 669, 52 So. 705, 
in which the court held that a letter circulated 
among persons having no knowledge of the sub¬ 
ject-matter thereof, exceeded the privileged occa¬ 
sion, if one existed, and was, therefore, not privi¬ 
leged. 

Bingham vs. Gaynor, 126 N. Y. S. 353, 141 
App. Div. 301, 96 N. E. 84, 203 N. Y. 27, holding 
that although a communication to the Mayor of 
New York City concerning the Police Commis¬ 
sioner might be privileged, its publication in a 
newspaper in advance of its delivery to the Mayor, 
destroyed the privilege. 

Berry vs. City of New York Insurance Co. 
(Ala.), 98 So. 290, where the Court held that the 
publication of libelous matter, to be privileged, 
must be for the purpose of the occasion of the busi¬ 
ness in hand and not thrown in without connection 
out of an evil motive. 

Also in Ramsey vs. Cheek, 109 N. C. 270, 13 S. 
E. 775, and Bradsher vs. Cheek, reported in the 
same volumes at pages 278 and 799, respectively, 
the court held that a letter written to the Super¬ 
intendent of the United States Census, objecting 
to a district supervisor, was a communication of 
qualified privilege only, and that express malice 
and falsity annulled the privilege. 

Chancellor Kent, in the 2d volume of his Com¬ 
mentaries, part 4, page 22, states: 
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“That petitions to the King, or to Parlia¬ 
ment, or to the Secretary of War, for redress 
of grievances are privileged communications, 
and not actionable libels, provided the privi¬ 
lege is not abused. But if it appear that the 
communication was made maliciously, and 
without probable cause, the pretext under 
which it was made aggravates the case, and 
an action lies.” 

These remarks seem extremely appropriate to 
the situation in the present case. Appellant used 
the pretext of addressing a letter to the President 
of the United States concerning a matter relating 
to his department as an occasion to assail the char¬ 
acter of appellee, an official of an entirely different 
department, and, in the words of Chancellor Kent, 
the pretext aggravates the case. 

In Pearce vs. Brower, 72 Ga. 243, the Court held 
that a written communication made by a road com¬ 
missioner in the line of duty to the County Com¬ 
missioners of Roads and Revenues, was privileged 
and then added: 

“If the privilege was used merely as a 
cloak for venting private malice and not bona 
fide in promotion of the object for which the 
privilege is granted, then the plaintiff could 
recover.” 

In appellant’s brief it is claimed that the general 
public had a right to know and to be informed of 
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the contents of appellant’s letter, because it dealt 
with a subject of great public interest. No au¬ 
thority is cited to sustain this contention. In this 
connection the case of Billett vs. Times Democrat 
Publishing Company, 107 La. 751, 32 So. 17, 58 
L. R. A. 62, is authoritative. The newspaper of 
defendant published reports of police and detec¬ 
tives made to their superior officers in the line of 
their duty. The Court said: 

''Neither common convenience, nor the in¬ 
terests of society, require that the opinions, 
suspicions, and deductions of police and detec¬ 
tive officers, whether reported in writing to 
their superior officers, or through the tele¬ 
phone to the newspapers, should be published 
to the world.” 

Probably the subject-matter of the reports of 
the detectives in question were as vitally interest¬ 
ing to the community in which published and were 
matters of as great public interest there as is the 
question of duplication of bonds to the United 
States in general. But the publication of those re¬ 
ports was held to be not even qualifiedly privileged. 
The same principle seems to apply to the instant 
case. What interest can the public have in the 
opinions and suspicions of the appellant concern¬ 
ing the character and motives of appellee? The 
public, of course, is vitally interested in murders 
and bank robberies, yet if an innocent man is un¬ 
justly charged in the public press with those 
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crimes, he has a remedy, and the publisher is not 
excused on the ground that the matter was of great 
public interest. 

There is one additional question of law which 
counsel for appellee desire to bring to the atten¬ 
tion of the court, namely, that public officers in 
general are protected only when properly dis¬ 
charging their duties. This principle is definitely 
and clearly illustrated by the decisions of the 
courts relating to the improper attachment of 
property under judicial process by sheriffs, mar¬ 
shals and constables. The Supreme Court of the 
United States has passed upon this question in nu¬ 
merous cases, notably those of Matthews vs. Dens- 
more, 109 U. S. 216, 3 Sup. Ct. 126, 27 L. Ed. 912, 
and Buck vs. Colbath, 3 Wall. 334,18 L. Ed. 257. 

Counsel cite in appellant’s brief the case of Ya- 
selli vs. Goff, et al., 8 Fed. (2d) 161. This case is 
not an authority here because the defendants were 
officers charged with duties in connection with the 
criminal prosecution of offenders against the law 
of the United States and were within the privilege 
extended to judicial and quasi judicial officers. 

V. CONCLUSION 

Counsel for appellee close their brief with a quo¬ 
tation from the case of White vs. Nichols, supra, 
as follows: 

‘Tt is difficult to conceive how, in society 
where rights and duties are relative and mu- 
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tual, there can be tolerated those who are 
privileged to do injury legibus soluti; and still 
more difficult to imagine how such a privilege 
could be instituted or tolerated upon the prin¬ 
ciples of social good. The privilege spoken of 
in the books should, in our opinion, be taken 
with strong and well defined qualifications.” 

It is respectfully contended that the judgment 

of the lower court should be sustained. 

/ 
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Respectfully submitted, 

t 'W • 

RtcHARo L. Merrick, 
Charles B. Brewer, 
Attorneys for Appellee. 
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